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McBain v. Enloe.

BenjaminAugustus Error,Plaintiff in v. S.S.M. McBain,

deceased,of James DefendantAdministrator Hoge,Enloe,

in Error.

TO UNION.ERROR

foreign judgmenta inthe admission of isofIf of thethe proof,proprietyquestion
billout in the ofit must be setto be tested, exceptions.

changehas obtained a ofthe who toin the mouth of venue,does not lie partyIt
the casehe has caused to be ifobject the court to which removed,a trial into

jurisdiction.give that courtenough toappears
must state the facts with such thataAn affidavit for continuance, necessary certainty

goand Toadmit to trial. state that the orthe them, whole,mayopposite party
a has too indefinite.some of been isdebt,part, paid,

a file affidavits for a cannot beA refusal to admit to continuance,party supplemental
assigned for error.

amending for aThe of affidavits discountenanced.continuance,practice

of commenced in the Massac Cir-debt,an actionThis was
of a to havethe recordCourt,cuit judgment purportingupon

Quarter Session,of Pleas and ina Courtrenderedbeen by
Jameswherein wasTennessee, plaintiff,HogeObion county,
defendant, at thewasMcBain Januaryabove-namedand the
the sum of and1835, for $385.19,D.court,of said A.term

of suit.costs
offiled anddefendant nulpayment,action the pleasTo this

Court,Circuit at thethe saidrecord, term,in Massac Maytiel
took issue.the Andwhich at1848, pleas plaintiffA. D. upon

removed to the Unionterm, the cause was Circuitsamethe
the defendant’svenue,of application.uponCourt by change

Court, 1848,Circuit andterm the UnionoftheAt September
of thevenue, recordafter theterm, changethe succeedingnext

showntherein, cause why.not filed norwas
Union Circuit Court,the theofterm, 1849,At the April

and the causetherein, docketed,Massac was filedrecord from
suitthe for want ofto dismiss prose-defendant movedthewhen

motionfurther wasA madecution, overruled.which was
theto toterm, compeldefendant, plaintiffat the sametheby

denied the court. Aalsocosts, byfor which wassecuritygive
defendant,the at samemade themotion was bystill further
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for of a record fromcause,to continue the wantterm, complete
Court, motion and aMassac Circuit which wasthe granted,

clerk of totaken the said Massac Circuit Courtrule upon
a and record.send fullup complete

At the term of the Massac Circuit aCourt, 1849, mo-May
made thetion was notice beenby plaintiff, regular having pre-

ten term,before the first of the to enter-viously given, days day
an order for a of cause,venue said pro twnc,in nwncup change

which was counsel on both but theby ;sides Courtargued not
advised, took time to consider until the nextbeing fully term of

said court.
At the term of the Union Court,CircuitSeptember (which

was holden to the Fallprevious term of the Massac Circuit
the amended record in said cause filedCourt,) therein,was the

case was docketed, and called thefor when defendanthearing,
made a motion continuance,for a founded the affidavitsupon
of defendant, contained in the bill of But the mo-exceptions.
tion was andoverruled, taken.exceptions

The then offered the recordplaintiff from Tennessee in evi-
todence, which was theobjected by defendant; but the objec-

tion was and the recordoverruled, admitted, which was all the
evidence offered. The defendant offered no testimony.

The then retired with the and returned acase,jury verdict
for the debt,for andplaintiff, damages; upon$385.19 $306.21
which verdict rendered atwasjudgment by Judge,Denning,

term,November Court.1849, of Union Circuit

C. G. for in error.plaintiffSimons,

A court discretion,should a sound in orexercise refusing
a if a andrefused,And continuance iscontinuance.granting

a ruled to it from facts stated in the billtrial, andparty appear,
of that he entitled to a thecontinuance,wasexceptions, judg-

court.ment obtained reversed inhim will be aagainst superior
Norwell,See Hook 157, note;v. 4 H. & M. Ross v.Nanny,

3 v.Munf. 4 H. M.170; v. & Jacobs180;Syme Montague,
Sale, Gilm. 163.

ofIn of a continuance is matterMissouri, refusalimproper
*
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3 Miss. 3Fenton, 28; Strader,Johnson v. Miss.v.error. Riggs
2 Cas.Commonwealth, 6;v. Holt v.See Smith Virg.359.

156; Certiorari,Id. 51. These cases foundCommonwealth, are
U. S. 571.in 1 Digest,

isan to a continuanceIndiana, refusalIn improper grant
VanBrown,See 3 504;of error. Nixon v. Blackf.ground

State,50 v. 1 Blackf. 64.Ward, ;v. 1 Blackf. FullerClaricum
of the Practiceis also to thirteenmade sectionReference

inaffidavits containedin Revised Statutes of 1845. Theact
of on said section.the bill are foundedexceptions,

and C. for in error.Davis,Nelson T. G. defendantS.R.

aan of onThis action debtTrumbull, J. was judgment
record, andin State of Tennessee. Pleas nul tieltherendered

Circuitin Massacsuit was commenced theThepayment.
of ofto Courttaken, venue,and the CircuitCourt, by change

tried,it was in awhere and resulted judg-Union county, finally
sixbelow,the defendant for hundredment ninety-oneagainst

and cents.dollars forty
of theerrors reversalNumerous have been for theassigned

in record.some of thewhich have no foundationjudgment,
“is,the theSuch is character thaterror,of the seventh which

theerred tocourt in the issue of recordnul tielsubmitting
The is formalrecord, issue,in reference to this strictlyjury.”

and triedto,correct. Itand shows that it was submitted by,
court.the

Whether the of Tennessee wasthe intranscript judgment
received in this court can-evidence, issue,to theproperly prove

as it isdetermine, and,not not set out in the bill of exceptions,
is not before us. the clerk hasThe thatfactconsequently,

into pfthe record thewhat to be acopied transcriptpurports
itsuit not makewhich the was doesjudgment upon brought,

of the record.part v. 5Scott, Gilm.Petty 209.
The issue before theonly was the ofjury upon plea payment,

and none of the instructions asked below,defendant had anyby
to thatapplication issue, and other,for that if nonereason, they

were refused.properly
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erred in aThe error that the court belowalleging refusing
venue,motion for a second has beenof very properlychange

to sustain theabandoned, and there is the recordinnothing
trial.one of the refusal to a newcomplaining grant

—one theThe intoerrors resolve themselvesallremaining
refusal of the court Two causes wereto a continuance.grant

for that the record of thea continuance : First,assigned asking
and,of venue from Massac notwaschange perfect;county,

second, that defendant on account oftrial,was not forprepared
the ofabsence witnesses.

the first it is how theUpon to conceivepoint, impossible
defendant could be com-the defects in the recordprejudiced by

of. The of theplained record from Massac county,transcript
showed that the de-venue on thehad been changedregularly
fendant’s and it towould have been allowapplication, improper

tohim, affidavit, contradict the truth Ifof that record.by
to the Circuit Court of Unionenough appeared give county

of the cause, what matter it to defendant,was thejurisdiction
the order the venuehow of was made howmaking up,change

motions,the iftransmitted,were or what werepapers any,
in the Court,Massac Circuit could have had nowhichpending

tocase,of the after the venue was Unionchangedjurisdiction
toIt not lie in mouth to a trialdid his objectcounty? surely

in the the cause hadwhich, instance,court to at his own been
removed.

The other for a continuance wascause untenable.equally
The affidavit that the defendant to be ablestated toexpected

certain absent he hadwitnesses, whose notprove, by testimony
“had time to that he had whole,the or someprocure, part,paid

of the said sum in the declaration men-of saidmoney plaintiff’s
tioned.” This was too indefinite. The affidavit left it wholly
uncertain how much or the towhat defendantpart expected

had been theand it out ofprove paid, powerconsequently put
of the to avoid a continuance amount.theplaintiff by admitting
To aentitle to a the factsstatute,continuance under theparty

to be the absent witnesses should be setexpected proved by
can,forth with such that the if hecertainty opposite party

to ch.them, 83,thinks admit and trial. Rev. Stat.proper, go
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have been sakeThe for the ofmight13. plaintiff willing,§
tocontinuance, have admitted the ofa somepaymentavoiding

had a to know hedebt,of but he how muchhis rightpart
the truth of the affidavit;be admitting, by confessingwould

information, he had nodefendant failed to thatas theand give
a continuance.demandtoright

toof the court allow the defendant to filerefusal newThe
continuance,for a after motionaffidavits theand further upon

denied, cannot be for error.filed had beenthe affidavits assigned
to the discretion of the courtan addressedIt was application

be in court;its it cannot revised thisand decisionbelow, upon
to allow abut as a rule it improperwould.be highlygeneral

becontinuance had been held toaffidavit for a,whoseparty
itto amend and makeinsufficient, good.subsequently

affirmed,at theThe of Court is coststhe Circuitjudgment
of the in error.plaintiff

Judgment affirmed.

N.Seth v. Hans Appellee.Scott,Appellant,Allen,

RANDOLPH.APPEAL FROM

proceedings,in hisA collector of under antaxes in a ordinance, must,town, strictly
acting a hefollow the and when under mustdirections of special authority,it;

proceeding.show the for hiswarrantaffirmatively
much of the case 5 as construes sectionSo of v. Dennis,Shaw Gilman, 405, 35, chap.

of Rev. isSts. overruled.89,
right,a as the of an exe-Where defence sets matter of and absolute levyup positive

defence amounts ana the tocution, is hut where&c., special replication required;
injuria,as degeneralexcuse for the isact the &c.,of, &e., replication,complained

sufficient.

action of Scott,Allen this for enter-trespass againstbrought
the close of Allen and and onedrivinging seizing, taking, away

the ofoxen, &c., Allen, &c.,of and thegoodsyoke converting
use,same to his own &c. The declaration contains two counts;

the second is for and the same &c.taking carrying away goods,
To this declaration Scott not and apleaded guilty, special plea,
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